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STATEMENT OF QUESTIONS PRESENTED 


1. May a District Court dismiss a case for forum non 


conveniens where no showing of inconvenience is made by 
the defendant? 


2. Where a case is transferrable to another District 
Court, may a District Court dismiss it on the ground of 
forum non conveniens? 
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United States Court of Appeals 


For tose Distretcr or Cotumsm Crecuir 
No. 21517 


Srantey Westeeicu, Appellant 
v. 


Waters P. McF anuann, Appellee 


Appeal From an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the District Court 
dismissing the complaint in this case on the ground of 
forum non conveniens. The jurisdiction of this Court is 
based on 28 U.S.C. 1291. 


2 
STATEMENT OF THE CASE 


On October A 1967, the appellant, a citizen of the State 
of Maryland, brought this action in the District Court for 
the District of Columbia against the appellee, a citizen of 
the State of Virginia. In this action the appellant seeks 
damages on the ground of malicious prosecution against 
him on the part of the appellee. The District Court’s 
jurisdiction over this case is based on 28 U.S.C. 1332, in 
that the appellant and the appellee are citizens of dif- 
ferent states and the matter in controversy exceeds the 
sum of $10,000, and on Section 11-521 of the District of 
Columbia Code. Service was made on the appellee on 
October 11 while he was in the District of Columbia. 


This case is a companion case to the case of Brakefield v. 
McFarland, which is No. 21518 on appeal before this Court. 
Both are actions for malicious prosecution arising out of 
the same subject matter, and both complaints were filed at 
the same time in the District Court. 


At approximately 4:00 p.m. on October 17, counsel for 
appellant received notice that appellee had requested a 
hearing before the District Court at 9:30 am. the next 
morning, October 18, at which he would move, as an emer- 
gency matter, to dismiss the complaint in this case and in 
the case of Brakefield v. McFarland, on the ground of 
forum non conveniens. Counsel for appellant had no op- 
portunity to consult with appellant prior to this hearing 
or otherwise prepare adequately for said hearing. <A brief 
hearing was held at approximately 10:15 a.m. on October 
18, at the conclusion of which the complaints in this case 
and in the case of Brakefield v. McFarland were dismissed 
by the Court on the ground of forwm non conveniens. 


In order to avoid the running of the statute of limita- 
tions, appellant, on October 19, 1967, filed another com- 
plaint in the District Court for the Eastern District of 
Virginia. However, appellant believes that the dismissal of 
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his case by the Court below was in error. And since the 
District Court for the District of Columbia continues to 
be the forum convenient to him, appellant has brought this 
appeal. 


ARGUMENT 


1. Appellant’s Choice of Forum Should Have Been Respected 
by the District Court Since No Inconvenience to Appellee 
Was Shown. 


Appellant brought this action in the District Court for 
the District of Columbia for several reasons. This was 
the only federal forum where his case and Mr. Brake- 
field’s companion case could be heard together. Further, 
appellant expects that the major portion of his case will 
relate to proving damages and that the preponderance of 
his evidence in this regard will be adduced from representa- 
tives of, and records of, financial institutions located in the 
District of Columbia. Moreover, the preponderance of 
the damages alleged by appellant in this action were in- 
curred in the District of Columbia. 


Thus, the District Court for the District of Columbia 
was and continues to be convenient to the appellant. And 
the Supreme Court stated in Gulf Oi Corp. v. Gilbert, 330 
U.S. 501, 508 (1947): ‘‘. . . unless the balance is strongly 
in favor of the defendant, the plaintiff’s choice of forum 
should rarely be disturbed.’’ 


At the same time, no inconvenience has been shown by 
the appellee, and, in fact, there is none that can be shown. 
Appellee works and resides in Arlington, Virginia and his 
home and office are not more than 4 miles from the Dis- 
trict Court for the District of Columbia. As to any wit- 
nesses whom appellee might call, it will certainly be as 
easy, if not easier, for appellee to arrange for their ap- 
pearance in this District Court as in any other court where 
this action could be brought. Furthermore, since this 
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District Court is the only federal court with jurisdiction 
over the case of Brakefield v. McFarland, if both this 
case and the Brakefield case are not heard in this District 
Court, then they will be heard in different courts: one in 
federal court and one in the Circuit Court for Arlington 
County, Virginia. Since these two cases are virtually iden- 
tical this would appear to be an unnecessary burden to 
impose upon the courts. It would also appear to be in- 
convenient to all concerned. 


The doctrine of forum non conveniens is a court made 
doctrine which is based on equity and designed to prevent 
oppression of a defendant. As stated in Moore, Federal 
Practice 4.02 [5] (1966): 


*‘Along with concepts of venue and territorial limita- 
tions on service original process, the doctrine of 
forum non convemens protects a defendant against 
being forced to litigate in a place of plaintiff’s choos- 
ing which may be eee burdensome on defendant. 
(Emphasis added.) 


And the Supreme Court has stated that the doctrine re- 
sults from the fact that: 


Here no burden whatsoever to the appellee has been 
shown. Nor is there any evidence that appellant has 
sought to have the trial take place at an imconvenient 
place for the appellee. Rather, the Court below was asked 
to dismiss this complaint, and did so, solely on the ground 
that it could thereby reduce its docket. It is true that 
courts have taken this factor into consideration in forum 
mom convemiens cases. The Supreme Court considered 
this to be a factor in Gulf Oi Corp. v. Gilbert, 330 U.S. 501, 
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508 (1947). But, as a reading of the Gulf Ow decision 
makes clear, it is only one among factors, and it cannot 
become by itself the basis for dismissal of a case where 
there is no unfair burden to the defendant. For this 
would completely divert the doctrine from its purpose. 


Thus, the doctrine of forum non conveniens is simply 
not a doctrine designed to enable courts to clear their 
dockets. It is a doctrine founded in equity and designed to 
ensure that a defendant is not oppressed. This is made 
abundantly clear in Altman v. Central of Georgia Railway, 
124 U.S. App. D.C. 155, 363 F.2d 284 (1966), cert. den. 384 
U.S. 920 (1966), which constitutes the most recent dis- 
cussion of this doctrine by this Court. There, this Court 
stated, at 286: 


‘“‘The decisions rarely support invocation of the 
doctrine forum non conveniens, and when they do it is 
to prevent imposition upon a defendant of undue vexa- 
tion or oppressiveness.”’ 


See also in this regard, Daquila v. Schlosberg, 102 US. 
App. D.C. 366, 253 F.2d 888(1958) ; Caspar v. Devine, 103 
U.S. App. D.C. 193, 257 F.2d 197 (1958); and Wiren v. 
Laws, 90 US. App. D.C. 105, 194 F.2d 873 (1951). 


In short, since the appellant has good reasons for bring- 
ing his action in the District Court for the District of 
Columbia and since there has been no showing whatsoever 
of vexation or oppression on the part of the appellee, the 
appellant’s choice of forum should clearly be respected. 


2. 28 U.S.C. 1404(a) Is Applicable to This Case, and Not the 
Common Law Doctrine of Forum Non Conveniens. 


In 1948, the Congress added the following provision to 
28 U.S.C. 1404: 


‘*For the convenience of parties and witnesses, in the 
interest of justice, a district court may transfer any 
civil action to any other district or division where it 
might have been brought.’? 28 U.S.C. 1404(a). 
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It is settled law that where a District Court can utilize 
this provision to transfer a case to another District, then 
it is precluded from dismissing the case on the ground of 
forum non conveniens. This was made clear by Judge 
Maris (who had been the Chairman of the Judicial Con- 
ference Committee which had revised section 1404 and sub- 
mitted the text to the Congress) in his opinion in Schoen 
v. Mountain Products Corporation, 170 F.2d 707 (1948). 
There he stated at 714: 


‘‘All the defendants moved to dismiss the complaint 
upon the ground of forum non conveniens and the 
corporate defendants now urge that this dismissal of 
the complaint as to them is sustainable upon that 
ground and should, therefore, be affirmed. We can- 
not agree. Whatever might have been the situation 
prior to September 1, 1948, it seems clear that since 
that date dismissal is not the appropriate remedy im a 
case to which the doctrine of forum non conveniens 1s 
applicable. On the contrary Section 1404(a) of re- 
vised Title 28 U.S.C.A. which went into effect on that 
date provides: ‘For the convenience of parties and 
witnesses, in the interest of justice, a district court 
may transfer any civil action to any other district or 
division where it might have been brought.’ As the 
reviser’s notes to this subsection indicate, it ‘was 
drafted in accordance with the doctrine of forum non 
conveniens, permitting transfer to a more convenient 
forum, even though the venue is proper. * * * The new 
subsection requires the court to determine that the 
transfer is necessary for convenience of the parties 
and witnesses, and further, that it is in the interest 
of justice to do so.’ 


“‘TIt will be seen, therefore, that the present pro- 
cedure is not to dismiss a suit which has been brought 
im an inconvenient forum but rather to transfer it to 
another more convenient forum in which it might have 
been brought originally, if the district court determines 
that such a transfer is necessary for the convenience 
of the parties and the witnesses and is in the interest of 
justice.’? (Emphasis added.) 
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And this has been the rule adhered to in subsequent cases. 
See, ¢.g., Burges v. Procter & Gamble Defense Corporation, 
172 F.2d 541 (1949), Blake v. Capital Greyhound Lines, 
95 U.S. App. D.C. 334, 222 F.2d 25 (1955); Anno: Judicial 
Code: Forum Non Conveniens, 99 Law. Ed. 799, 806 (1955). 
See also, Moore, Commentary on the Judicial Code, p. 202 
(1949). 


In this case, this action could have also been originally 
brought in the District Court in Maryland and the Dis- 
trict Court in Virginia. Consequently the court below had 
power to transfer this case under 28 U.S.C. 1404(a) to 
either of these courts. The District Court’s order dis- 
missing this complaint instead of transferring this case was 
therefore clearly erroneous. 


$3. There Is No Basis for Transfer of This Case Under 
28 U.S.C. 1404(a). 


While the Supreme Court has made clear that a transfer 
under 28 U.S.C. 1404(a) does not require the same amount 
of inconvenience to defendant to be shown as in the case of 
the common-law doctrine of forum non conveniens, Norwood 
v. Kirkpatrick, 349 U.S. 29 (1955), this statute states on its 
face that it is to be invoked ‘‘for the convenience of parties 
and witnesses’’. No mention is made in the statute that 
the convenience of a district court is even a factor to be 
considered, much less that it could be the only factor. The 
legislative history of the statute is to the same effect. See 
H.R. Rep. No. 308, 80th Cong., 1st Sess., p. A132 (1948). 


Thus, there is no basis for contending that a district may 
consider solely its own convenience in utilizing 28 U.S.C. 
1404(a). ‘Indeed, if it were otherwise, courts could simply 
transfer cases for their own convenience to other district 
courts, which might consider them equally inconvenient 
from the standpoint of their docket, without regard for 
the convenience or inconvenience of the parties. Under 
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such circumstances, working relationships between district 
courts would rapidly deteriorate. 


In short, while transfer under 28 U.S.C. 1404(a) is the 
proper remedy, rather than dismissal, the requirements for 
applying 28 U.S.C. 1404(a) have not been met in this case, 
since, as previously indicated, appellant has good reasons 
for bringing this action in the District Court for the 
District of Columbia and since there has been no showing 
whatsoever of inconvenience to the parties or to witnesses. 


CONCLUSION 


For the foregoing reasons, it is submitted that the order 
below should be vacated and the District Court instructed 
to retain jurisdiction over this case. 


Respectfully submitted, 


Rocer A. CLARK 
Antuony F. Essave 
Royall, Koegel, Rogers & Wells 
1730 K Street, N. W. 
Washington, D. C. 20006 
Attorneys for Appellant 
Of Counsel: 


Srvuarr A. Jackson 


Royauu, Korcer, Rocers & WELLS 
1730 K Street, N. W. 
Washington, D. C. 20006 


Maxtos & Maxros 
3700 Massachusetts Ave., N. W. 


Washington, D. C. 20007 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2600-67 


Stantey Westreicx, 6900 Loch Lomond Drive, 
Bethesda, Maryland, Plaintiff 


Vv. 


Water P. McFartanp, 309 East Jefferson, 
Falls Church, Virginia, Defendant 


Complaint 


1. Plaintiff Westreich is a resident of the State of Mary- 
land. Defendant is a resident of the State of Virginia. 
The amount in controversy exceeds, exclusive of costs and 
interest, the sum of $10,000. Jurisdiction of this Court 
arises by reason of diversity and amount. 


2. During the years of 1954-56, the defendant caused to 
be constructed a certain apartment house project in Arling- 
ton, Virginia. The fee interest in the project was owned 
by the Arlington Towers Land Corporation (hereafter 
Arlington), a Virginia corporation. The project consists 
of 18 acres of land, on which were constructed 4 apartment 
houses containing more than 1,600 apartments, and a shop- 
ping center composed of two sections. The apartment 
houses were constructed and owned by four wholly-owned 
subsidiaries of Arlington known respectively as First, 
Second, Third and Fourth Arlington Towers Corporations. 
The land with respect to each apartment building was 
leased by Arlington to the respective subsidiary for a term 
of 99 years. The construction was largely financed by 
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FHA insured loan to the subsidiaries secured by mortgages 
of the leaseholds. 


3. Litigation arose between Arlington and the builder 
of the project, John McShain Inc., which resulted in a 
judgment for McShain (Arlington Towers Land Corpora- 
tion v. McShain, 150 F. Supp. 904 (DC, D:C. 1957)) which 
was reduced co a consent judgment. Under the consent 
judgment Arlington was required to pay McShain $750,000 
at once and an additional $1,150,000 over a 39 month 
period. 

4. The defendant and others, at the times above set 
forth, were owners of the stock and debentures in Arling- 
ton. In order to finance the $750,000 payment to McShain 
the owners sold all their stock and debentures to a third 
party which invested $1,000,000 in Arlington. The sellers 
received in return the right to repurchase for a period of 
one year. 


5. Two written agreements dated April 15, 1957 were 
entered into between the said previous owners, i.e., the 
defendant and his origmal associates, (hereafter the 
McFarland Group) and one Gregory, who later formed a 
group for purchase purposes, (which Gregory subsequently 
left thus giving rise to a new group) of which the plaintiff, 
Westreich’s father was a party, (hereafter the Westreich 
Group). Under these agreements the McFarland Group 
sold to the Westreich Group for $250,000 the right to ex- 
ercise the call held by the McFarland Group on the stock 
and debentures of Arlington. In June 1957 the Westreich 
Group exercised their rights with respect to that call, and 
purchased the stock and debentures of Arlington. 


6. In the memorandum agreement between the West- 
reich Group and the McFarland Group, the McFarland 
Group received certain rights in respect of the stock and 
debentures of Arlington, and certain rights with respect 
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to the leaseholds-owned by the First, Second, Third and 
Fourth subsidiaries of Arlington. 


7. Within a short time thereafter the Westreich Group 
maintained that the McFarland Group had breached cer- 
tain warranties in respect of the agreements between them, 
and notified the McFarland Group of this breach. The 
McFarland Group, as response, in or about September 1957, 
instituted action in the United States District Court for 
the Southern District of New York, being Civil Action No. 
124-259 in said court, seeking rescission and/or reforma- 
tion of the contract between the McFarland Group and the 
Westreich Group. Such action ultimately resulted in the 
entry of an order of specific performance in the aforemen- 
tioned case, by the terms of which the Westreich Group was 
ordered to specifically perform its agreements and extend- 
ing the time for such rights by McFarland. 


8. Thereafter, on or about the 30th day of August, 1965, 
pursuant to tenders made by McFarland to the Westreich 
Group, the leaseholds for the apartment buildings owned 
theretofore by the First, Second, Third and Fourth Arling- 
ton Towers Corporation were transferred to the McFar- 
land Group. 


9. In September 1965, McFarland instituted action in 
the Circuit Court of Arlington, Virginia, against the plain- 
tiff and others of the Westreich Group, and against others 
alleging substantially that one William G. Brakefield and 
one Stanley Westreich had as the managers of the apart- 
ment rentals for the Westreich Group prior to transfer to 
the McFarland Group caused certain purported leases to 
be executed by the First, Second, Third and/or Fourth Ar- 
lington Towers Corporation to certain favored recipients; 
that said documents of purported lease were for choice 
apartments, (in some cases) for terms far longer than ordi- 
narily given, at rentals far below the fair rental value, that 
some of said leases provided for free or cut-rate choice 
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parking space, and that said leases allegedly contained ex- 
traordinary, or special provisions with respect to cancella- 
tion in favor of the favored recipients. The action sought 
cancellation of the leases, and compensatory and punitive 
damages. | 

10. Thereafter, on the 20th day of October, 1966 the de- 
fendant, at his special instance and pursuant to his re- 
quest and demand, was permitted to appear and did appear, 
before the Grand Jury for the County of Arlington, Vir- 
ginia; and did then and there misrepresent and falsify the 
facts and the evidence; in that he did falsely allege, testify, 
and state to the Grand Jury that plaintiff did, with certain 
diverse persons, to wit: Alexander Westreich, and Sol 
Drescher, combine, associate, agree, mutually undertake 
and conspire together, and each with each other for the 
purpose of wilfully and maliciously injurying Walter P. 
McFarland, the defendant, and one Edward P. Johnson t/a 
Arlington Towers in their business by causing to be ex- 
ecuted certain leases at a reduced rental for periods longer 
than the prevailing customary period for Arlington Towers 
leases; that such conspiracy was continued during the 
period of June 1, 1965 to September 1, 1965; and that the 
same was carried out by causing a lease or leases to be 
executed to Stanley Westreich, Margaret Gross, Jared 
Drescher a/k/a Jerry Drescher, Theodore Altman, Arnold 
Turkheimer, and others, and all allegedly in violation of 
§ 18.1-74.1:1 of the Code of Virginia 1950. 


11. The testimony given by the defendant as aforesaid 
alleging, testifying and stating that plaintiff was a mem- 
ber of a conspiracy, and/or combination to effectuate the 
matters above set forth and/or that plaintiff did so com- 
bine, associate, agree, undertake or conspire with said per- 
sons or any of them in violation of the aforementioned 
provision of the Virginia Code, was false and fraudulent; 
and was given by the defendant wilfully and maliciously 
with intent to cause this plaintiff to be indicted as herein- 
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after set forth. Defendant knew at the time of giving of 
such testimony against this plaintiff that the same was 
false and fraudulent. 


12..0n the same, 20th day of October, 1966, the de- 
fendant at his special instance, and pursuant to his request 
and demand, was permitted to appear and did appear, 
before the Grand Jury for the County of Arlington, Vir- 
ginia; and did then and there misrepresent and falsify the 
facts and the evidence; in that he did falsely allege, testify, 
and state to the Grand Jury that plaintiff did feloniously, 
wilfully and corruptly swear and testify falsely as to a 
matter material to the issue in the case of Walter P. Mc- 
Farland and Edward P. Johnson v. Wilham G. Brakefield, 
et al., Chancery No. 15971, to wit: a lease to Margaret 
Gross, and did feloniously commit wilful perjury, feloni- 
ously and against the peace and dignity of the Common- 
wealth of Virginia. 


13. The testimony given by the defendant as aforesaid 
alleging, testifying and stating that plaintiff did feloni- 
ously, wilfully and corruptly swear and testify falsely as 
to the matters set forth above and/or that plaintiff did 
feloniously commit wilful perjury, feloniously and against 
the peace and dignity of the Commonwealth of Virginia, 
was false and fraudulent; and was given by the defendant 
wilfully and maliciously with intent to cause this plaintiff 
to be indicted as hereinafter set forth, defendant knew at 
the time of giving of such testimony against this plaintiff 
that the same was false and fraudulent. 

14. Plaintiff had no knowledge, or notice of the proceed- 
ings before the Grand Jury at the time the same were 
had, did not appear before said Grand Jury, and did not 
have an opportunity to present his, plaintiff’s testimony 
and/or proof, before said Grand Jury. 


15. Solely in reliance upon the false, fraudulent, wilful 
and malicious testimony on the part of the defendant at 
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the time of his said testimony before the Grand Jury, said 
Grand Jury on the 20th day of October, 1966, found an in- 
dictment against this plaintiff designated as indictment No. 
5201, and which indictment was returned in the Circuit 
Court of Arlington, Virginia. Said indictment accused 
plaintiff of the commission of a misdemeanor, to wit, a 
violation of § 18.1-74.1:1 of the Code of Virginia 1950. 


16. Solely in reliance upon the false, frandulent, wilful 
and malicious testimony on the part of the defendant at 
the time of his said testimony before the Grand Jury, said 
Grand Jury on the 20th day of October, 1966, found an 
indictment against plaintiff Westreich designated as in- 
dictment No. 5199, and which indictment was returned in 
the Cirenit Court of Arlington, Virginia. Said indictment 
accused plaintiff of the commission of a felony, to wit, 
wilful perjury. 

17. In instigating and procuring the indictment of this 
plaintiff as aforesaid, the defendant acted without reason- 
able or probable cause therefor and was actuated by actual 
malice. 

18. The return of said indictment was made in the said 
Cireuit Court of Arlington, Virginia, and the matter was 
given wide publicity in the area of Arlington County, Vir- 
ginia. The plaintiff was arraigned in the Circuit Court of 
Arlington County, Virginia. 

19. On or about the 6th day of December, 1966, the 
conspiracy charge against this plaintiff was quashed and 
dismissed. 

20. On or about the 28th day of December, 1966, the 
perjury charge against this plaintiff was quashed and 
Jismissed 


21. Upon sundry occasions and widely throughout the 
aforementioned County, and elsewhere, news of the indict- 
ment against the plaintiff was widely published, and great 
notoriety given to the charge of conspiracy and perjury 
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against this plaintiff Westreich, who for upwards of 7 
years last past, has been engaged in the investment and 
real estate business in the County of Arlington, Virginia, 
has engaged in numerous and diverse businesses as ex- 
ecutive officer, and as officer and director of numerous 
corporations, has enjoyed a fine reputation im connection 
with his said business and oecupations, and has enjoyed a 
high personal and social reputation. By reason of the in- 
dictment maliciously and wrongfully procured by defend- 
ant, plaintiff’s reputation has been irreparably impaired; 
his good name, standing and reputation socially, and in 
connection with his businesses and occupations has been 
greatly impaired and damaged; his business interests have 
been irreparably injured; he has been held up to the scorn 
and contempt of the people among whom he lives and does 
business; and he has suffered great mental and bodily dis- 
tress by reason of the said wrongful acts of defendant. 
Plaintiff has been compelled to employ legal counsel for 
his defense, has incurred and paid expenses for such coun- 
sel, and has incurred and paid numerous other expenses by 
reason of the aforesaid indictment—all to the damage of 
this plaintiff in the sum of $2,500,000. Plaintiff further 
says that, by reason of the wilful and malicious character 
of the defendant’s acts, he is entitled to punitive damages 
in the amount of $1,500,000. 


Wuererore, plaintiff prays judgment against the defend- 
ant in the amount of $4,000,000 plus his costs herein, and 
for such other and further relief as the Court ses deem 
just in the premises. 


Royratzi, Korcen, Roczrs & WELLs 


By /s/ 

A Member of the Firm 
Attorneys for Plaintiff 
1730 K Street, NW. 
Washington, D.C. 20006 
Tel. No. 338-7760 
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Order 


This cause having come on to be heard upon the motion 
of the defendant, Walter P. McFarland, to dismiss the com- 
plaint for inconvenience of forum, and the Court having 
heard the arguments of counsel for both the defendant and 
the plaintiff and being fully advised in the premises; it 
is this 18th day of October, 1967, 

OrperED, that the motion of the defendant, Walter P. 
McFarland, to dismiss the complaint for inconvenience of 
forum be, and the same hereby is granted, and the com- 
plaint is hereby dismissed. 


/3/ Enwanp M. Curran 
Chief Judge Edward M. Curran 


Notice of Appeal 


Notice is hereby given this 14th day of November, 1967, 
that Srantey Wesrreicx, plaintiff hereby appeals to the 
United States Court of Appeals for the District of Colum- 
bia from the judgment of this Court entered on the 18th 
day of October, 1967, in favor of the defendant against said 
plaintiff. 


Royati, Korcen, Rogers & WEtis 


By /s/ 

A Member of the Firm 
Attorneys for Plawmtiff 
1730 K Street, N.W. 
Washington, D.C. 20006 
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IN THE UNITED STATES DISTRICT COUET 
FOR THE DISTRICT OF COLUMBIA 


Crvm Action No. 2601-67 
Wrium Breaxerrer, Plaintiff, 
v. 

Wares McFaruann, Defendant. 


Crvm Action No. 2600-67 
Srastey Wesreeice, Plaintiff, 
v. 

Waurer McFantanp, Defendant. 


Washington, D. C. 
Wednesday, October 18, 1967 


The above-entitled causes came on for preliminary hear- 
ing before THe Honorasre Epwarp M. Curran, Chief 
Judge, at approximately 10:15 a.m. 


APPEARANCES: 


Rocer CiakK, Esquire 
For Plaintiffs 


Mr. Bittman: Good morning, Your Honor. 

My name is William Bittman. I represent the defend- 
ant in two companion cases which are entitled Wiliam 
G. Brakefield vs. Walter P. McFarland, Civil Action No. 


2601-67, and Stanley Westreich vs. Walter P. McFarland, 
2600-67. 
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These complaints, as I understand it, were filed Octo- 
ber 9. 

The defendant Walter McFarland was served late last 
week. 

The plaintiff in this case involved Title 11, Section 521, 
which provides, subparagraph 1, civil action between parties 
when either or both of them are residents or found within 
the District. 

The way the plaintiffs found Mr. McFarland was in 
the District was to surveil him from his residence when 
he took his family to eat at a Washington, D. C., restau- 
rant, and as he departed his car he was served. 

Mr. McFarland is a long-time resident of Arlington, 
Virginia. He works in Arlington, Virginia. 

One plaintiff, William Brakefield, resides in Vir- 
3 ginia. He has set forth in the four corners of the 
complaint that his principal place of work has been 

in Arlington, Virginia, for the last eleven years. 

The plaintiff, Stanley Westreich, formerly resided in 
Arlington, Virginia. I made a misstatement in my motion 
because it was drafted in a hurry, Your Honor, because 
of the emergency nature of it. He formerly resided in 
Arlington and apparently now resides in Bethesda. 

However, in the four corners of his complaint he sets 
forth that his principal place of business is in Arlington, 
Virginia, and has been for the past seven years. 

These complaints are almost identical. The principal 
charge in these two complaints is that the defendant 
Walter P. McFarland appeared before an Arlington County 
Grand Jury on October 20, 1966, and gave false testi- 
mony before that Grand Jury resulting in the indictments 
of the plaintiffs Westreich and Brakefield. 

These indictments were subsequently dismissed. 

Both these complaints are for damages. The ad damnum 
is $4,000,000 in each complaint. 
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My motion is, pursuant to the settled case law in the 
District of Columbia, that both these complaints be 
4 dismissed for forum non convenience. 

I can cite this authority for Your Honor if you 
want me to. It is set forth in our memorandum of points 
and authorities. 

I would like to say that as is evident in the four corners 
of both these complaints there is absolutely no contact what- 
soever with the District of Columbia. 

There are no alleged transactions which oceurred in the 
District of Columbia, no alleged incidents which occurred 
in the District of Columbia. 

None of the parties are residents of the District of Colum- 
bia to my knowledge. There are no witnesses in the Dis- 
trict of Columbia. 

That is my motion. I am sorry for not having an order, 
Your Honor. 

But I might add this, the reason why it is an emergency 
motion—I have set this forth in our notes—is because 
in this type of action in Virginia, according to my knowl- 
edge, the statute of limitations is one year, which would 
mean that this coming Friday, October 20, 1967, the 
statute of lhmitations would run. 

There is some authority, dictum im some cases 
5 here, that courts are not disposed to dismiss a com- 

plaint for forum non convenience if the plaintiffs 
cannot refile the case in the local court, Arlington, Virginia, 
where the case belongs. 

For that reason I set it up as an emergency motion and 
if the Court grants this motion the plaintiffs have two 
days in which to refile it in Arlington, Virginia. 

Does Your Honor want me to go into the cases? Thank 

0. 

Mr. Clark: Your Honor, I point out that we received 


these papers at four o’clock last night. I didn’t have a 
chance to look at them until seven o’clock. 
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Our associate told Mr. Bittman that the man who handled 
this case was out of the city. It is a complicated matter. 
It is an aftermath of a very complicated series of pro- 
ceedings for the control of Arlington Towers which came 
in the aftermath of a decision of this court. 

It is a situation which I cannot understand why. this 
would be an emergency motion. 

As to Mr. Westreich, he is a citizen of the State’ of 

Maryland. 
6 There is no authority as far as I know for dis- 
missing the case. Your Honor’s only remedy—the 
only power in that case is a transfer pursuant to 1404(a) 
in which event the statute of limitations has no effect what- 
soever. 

This is obviously a maneuver to deprive Mr. Brakefield 
of his day in court. He is the Virginia resident and with 
respect to whom the court could not transfer the case 
to a Federal court. 

Now I think it is very unrealistic to assume that in a 
long involved proceeding like this that we could employ 
Virginia counsel and file’a new suit in Virginia, the im- 
portant thing being that there is no reason to. The de- 
fendant has made no showing whatsoever that it is in 
any. way. inconvenient: for him to bring the action here. 

I: think Your Honor would hesitate. The doctrine of 
. forum non convenience is a very controversial doctrine. 

As the Court of Appeals in ‘this court pointed out just 
last year, it reiterated that the plaintiff’s choice of forum 
should be observed and it should only be dismissed where 
the matter is' oppressive. 

Number one, I don’t see any reason for the emergency 
here, and, number two, I don’t' see any: reason on: the 

merits. 
7 At least we ought to have an opportunity to fully 
develop: that before Your Honor rules. | 

The Court: The motion is granted. Submit the proper 
order. 

Mr. Bittman: Thank you, Your Honor. 


BRIEF FOR APPELLEE AND APPENDIX 


IN THE 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21517 


STANLEY WESTREICH, 


Appellant, 
Vv. 
WALTER P. MCFARLAND, 
Appellee. 
No. 21518 


WILLIAM BRAKEFIELD, 
Appellant, 


Vv. 
WALTER P. MCFARLAND; 


Appellee. 


Appeal ga an Order of the United States 


District. istrict of Columbia 
United Secs Court of nooeas 


for the Oistr:ct of Cotumsia Circuit — 


WILLIAM O. BITTMAN 
FILED MAR 1, 1968 Geores U. Scsagt. JR. 


Attorneys for Appellee 
815 Connecticut Avenue 
Not han Of relic Washington, D. C. 20006 
Of Counsel 


WILSON - Eps PRINTING Co. - Re 7-GOO02 - WASHINGTON. D. C. 20001 


QUESTION PRESENTED 


Whether the District Court clearly abused its discre- 
tion in dismissing the complaints on the ground of forum 
non conveniens, thus, in effect, remitting the plaintiffs to 
the courts in Virginia, where the uncontroverted facts 
before the Court showed that all of the parties work in 
Arlington, Virginia; that one of the plaintiffs and the de- 
fendant live in Arlington and the other plaintiff formerly 
resided in Virginia before moving to Maryland; that all 
of the events complained of occurred in the Arlington area 
and none in the District of Columbia; that all of the wit- 
nesses needed by the parties are available in Virginia and 
none in the District; that the litigation must be deter- 
mined by the laws of Virginia; and there was no present 
bar to plaintiffs’ refiling their suits in Virginia. 


INDEX 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT 


‘ie 


Il. 


Ii. 


IV. 


Under the Doctrine of Forum Non Conveniens, 
A Federal District Court May Dismiss A Case 
Inappropriately Brought in A Forum Having 
No Contact With the Parties, Witnesses or 
Events Giving Rise To the Complaint 


The Dismissal of the Instant Complaints By the 
District Judge Represents A Sound Exercise 
of His Discretion and A Proper Application of 
the Gulf Oil Case Criteria To the Present Facts — 


A. The Cases Should Be Heard in Arlington, 
Virginia, the Jurisdiction Having All-Inclu- 
sive Contacts With The Parties and the 


Events Constituting the Alleged Wrongs —. 


B. The Appellants Have Offered No Reason for 
Having the Litigation Decided by the Courts 
of the District of Columbia ————_____ 

C. The District of Columbia Is an Inconvenient 
Forum 


The Relevant Precedent of This Case Supports 
the District Judge’s Dismissal ~——~__ 
This Appeal Has Become Academic Since Both 


Appellants Have Refiled Their Actions Against 
McFarland in Virginia ee 


CONCLUSION 


TABLE OF CASES 


All States Freight, Inc. v. Modarelli, 196 F.2d 1010 


(8rd Cir. 1952) 


Altman Vv. Central of Georgia Rw., 124 U.S. App. 


D.C. 155, 363 F.2d 284, cert. denied, 385 U.S. 
Py RE) ceereemene eet te then ener 


Page 


10 


17 
19 


15 


INDEX (Continued) 


Page 
Armstrong V. Alliance Trust Co., 126 F.2d 164, 
(StnCirsi042) eee 17 
Beard v. Bennett, 72 App. D.C. 269, 114 F.2d 5 578 
CRSA a as 17 
Blake v. Capitol Greyhound Lines, 95 U.S. App. 
D.C. 884; 222.8 .24:25:(1955) 16 
Caspar V. Devine, 103 U.S. App. D.C. 198, 257 F. 2d 
OT CLOO) e OLO 
Chicago, R.I. & Pac. R.R. Vv. Igoe, 220 F.2d 299 
(7th Cir.), cert. denied, 350 U.S. 822 (1955) — 8,9 
Daquila v. Schlosberg, 102 U.S. App. D.C. 366, 253 
DOR BR Sg Na li 


Fitzgerald v. Westland Marine Corp., 369 F.2d 

499 (2nd Cir. 1966) wi lic Tif fee! RL 
Fletcher v. Evening Star Newspaper Co., 77 US. 

App. D.C. 99, 188 F.2d 395 (1942) ...._EE 17 
General Radio Co. v. Superior Elec. Co., 293 F.2d 


949 (1st Cir. 1961) Sl 6 
*Gross V. Owen, 95 U.S. App. D.C. 222, 221 F.2d 
98 (186 D ae GTS OA LO TL ako 
*Gulf Oil Corp. Vv. Gilbert, 330 U.S. 501 (1947) —_5, 6, 7, 8, 
12,14 
Hendricks v. Alcoa S.S. Co., 206 F. Supp. 693 
CED Pass 1 96S ee Eo 
Holiday Rambler Corp. v. American Motors Corp., 
254 F. Supp. 187 (W.D. Mich. 1966) 7 
Hopson Vv. Hopson, 95 U.S. App. D.C. 285, 221 F.2d 
$393.(72196)) See 7 
Koster v. Lumbermens Mut. Cas. Co., 380 U.S. 
§183(1947) ee ee eee Lae 
LeClair v. Shell Oil Co., 188 F. Supp. 255 (S.D. 
NE 21960) ee eee eens qT 
Local No. 8-6, Oil Workers Union V. Missouri, 361 
U.S5863:= (1960) ee ee 18 
Lunn V. United Aircraft Corp., 26 F.R.D. 12 (D. 
Del 1060 aE SN eee 9 
Mobil Tankers Co. v. Mene Grande Oil Co., 368 
FS 6GIZs (Ord: Cie 2966) ee 


*Nee V. Dillon, 99 U.S. App. D.C. 332, 239 F.2d 958 
Ce Se renee eS OE a 


INDEX (Continued) 


North Branch Prods., Inc. v. Fisher, 109 U.S. App. 
D.C. 182, 284 F.2d 611 (1960), cert. denied, 365 
UeSe 827 L961) aun 

Norwood V. Kirkpatrick, 349 U.S. 29 (1955) — 

Pontes v. Calmar S.S. Co., 256 F. Supp. 495 (E.D. 
Pa 1 OGG i ne eS 

Simon v. Silfen, 247 F. Supp. 762 (S.D. N.Y. 
1965 ee ene eee emer 

Spreckels Sugar Co. v. Wickard, 75 U.S. App. D.C. 
44 ISIS 2ds12 (1941) ee ee 

United States ex rel. Collins v. Ashe, 90 F. Supp. 
468): (WD. 6241950) ee 

Vanity Fair Mills, Inc. v. The T. Eaton Co., 234 
F.2d 633 (2nd Cir.), cert. denied, 352 U.S. 871 
TSG) er ne nee 

Wiren v. Laws, 90 U.S. App. D.C. 105, 194 F.2d 
RECESS ttt le ent 

Wirtz v. Local 410, Int'l Union of Operating 

Eng’rs, 366 F.2d 488 (2nd Cir. 1966) 


* Cases chiefly relied upon are marked by asterisks. 


: 
bi 


{ 


et 


IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21517 


STANLEY WESTREICH, 
Appellant, 
v. 
WALTER P, MCFARLAND, 
Appellee. 


No. 21518 


WILLIAM BRAKEFIELD, 
Appellant, 
Vv. 
WALTER P. MCFARLAND, 
Appellee. 


Appeal from an Order of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 9, 1967, appellant William Brakefield filed 
a complaint in the court below against appellee Walter 
P. McFarland, seeking damages in the amount of 
$4,000,000 for alleged malicious prosecution (Brakefield 
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J.A.).* On the same date, appellant Stanley Westreich 
also filed a complaint, which was worded almost identically 
with that of Brakefield and requested the same relief 
(Westreich J.A. 1-7). 


The material allegations of the complaints can be sum- 
marized as follows: In the years 1954-1956, McFarland 
developed a large apartment house project in Arlington, 
Virginia. The fee interest in the project was owned by a 
Virginia corporation, which leased the land and apart- 
ment buildings for 99 years to its four wholly owned sub- 
sidiary corporations. In 1957, McFarland sold all his 
stock in the parent corporation to a third party in order 
to finance money owing to the builder of the project. 
Shortly thereafter, McFarland sold to the “Westreich 
Group” the call rights he had retained to the stock. This 
group later exercised the call and acquired the stock of 
the parent corporation and the leasehold interests of the 
subsidiaries. In August 1965, after eight years of liti- 
gation in a federal court in New York, McFarland suc- 
ceeded in exercising certain rights he had reserved by 
compelling the Westreich Group to transfer to him and 
others the long-term leaseholds owned by the subsidiary 
corporations. 


In September 1965, McFarland sued Brakefield and 
Westreich in the Circuit Court of Arlington, Virginia, 
seeking damages and cancellation of certain “sweetheart” 
leases which Brakefield and Westreich, as the apartment 
rental managers of the Westreich Group, had caused to 
be executed by the subsidiary corporations prior to trans- 
fer of the leaseholds to McFarland. On October 20, 1966, 
McFarland is alleged to have appeared before the Grand 
Jury for Arlington County, Virginia, and given false tes- 
timony that both appellants had violated the laws of Vir- 


* Each of the three briefs filed in the instant appeals contains 
a separate appendix. References to pages in the Brakefield brief 
appendix are preceded by “Brakefield J.A.”, to pages in the 
Westreich brief appendix by “Westreich J.A.”, and to pages in the 
McFarland appendix by “McFarland J.A.”. 
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ginia, inter alia, by conspiring with others to injure Mc- 
Farland in his business by causing the leases to be exe- 
cuted. 


On October 20, 1966, allegedly as a result of McFar- 
land’s testimony, both appellants were indicted by the 
Arlington Grand Jury for violation of the criminal code 
of Virginia. The complaints alleged that the return of 
the indictments in Arlington Circuit Court “was given 
wide publicity in the area of Arlington County, Vir- 
ginia”. Brakefield and Westreich were later arraigned in 
Arlington Circuit Court. 


In December 1966, the conspiracy charges against ap- 
pellants were dismissed because the statute of limitations 
had run. Subsequently, the perjury charges were dis- 
missed on the ground that the depositions in which the 
perjuries were allegedly committed had not been completed 
and filed with the Arlington Circuit Court. 


The complaints further alleged that news of the indict- 
ments against plaintiffs was published “widely through- 
out [Arlington] County, and elsewhere”, and that due to 
the indictments, the appellants’ business and social repu- 
tations were impaired and they suffered other damages. 


Brakefield is a resident of Arlington, Virginia, and has 
maintained his principal place of work in Arlington for 
the last eleven years (Westreich J.A. 10). Westreich has 
engaged in the investment and real estate business in 
Arlington for the past seven years. He is a former resi- 
dent of Virginia, now living in Bethesda, Maryland 
(Westreich J.A. 7, 10). 

McFarland is a long-time resident of Arlington and 
works there. Appellants obtained personal service on 
McFarland by having him followed from his residence 
when he took his family to a Washington, D. C. restau- 
rant and serving him as he left his car (Westreich J.A. 
10). 


On October 17, 1967, McFarland served motions to 
dismiss the actions filed by both Brakefield and West- 
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reich on the ground of forum non conveniens, together 
with supporting memoranda of points and authorities 
(McFarland J.A. 1-4). At the oral argument on the mo- 
tions on October 18, 1967, counsel for McFarland stated 
that an expedited hearing had been requested so that if 
the motions to dismiss were granted, the plaintiffs would 
have ample time to refile their actions in the Virginia 
state court in Arlington before the statute of limitations 
had run (Westreich J.A. 11). After argument, the dis- 
trict judge granted the motions to dismiss (Westreich 
J.A. 8, 12). 


Two days later, on October 20, 1967, Brakefield filed an 
action against McFarland in the Circuit Court for Ar- 
lington County (Brakefield v. McFarland, At Law No. 
12213). On the same day, Westreich filed Civil Action 
No. 4622 against McFarland in the United States Dis- 
trict Court for the Eastern District of Virginia. Both 
complaints were virtually identical to the complaints filed 
in the instant actions. McFarland was served in the Ar- 
lington action on October 23, 1967, and in the federal ac- 
tion in Virginia on or about the same date. 


On November 13, 1967, in the Arlington action, McFar- 
land served upon Brakefield’s counsel a motion to dismiss 
the complaint for failure to state a claim. The appellants 
filed their notices of appeal to this Court on November 
14, 1967. On November 15, 1967, McFarland served his 
motion to dismiss in the action in the Eastern District 
of Virginia. By order filed February 1, 1968, this Court 
consolidated the appeals of Westreich and Brakefield for 
all purposes. 

The hearing on the motion to dismiss in Arlington was 
set for Friday, February 2nd, and then continued for two 
weeks at the request of Brakefield’s counsel. On February 
16, 1968, the Arlington Circuit Judge denied Brakefield’s 
motion for a further continuance based on the pendency of 
this appeal and took McFarland’s motion to dismiss under 
advisement after hearing oral argument on the merits. 
The Circuit Court also granted McFarland a week to file 
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a reply to the opposition to the motion to dismiss served 
by Brakefield’s counsel] at the hearing. 


SUMMARY OF ARGUMENT 


I. Under the doctrine of forum non conveniens, as inter- 
preted by the Supreme Court in Gulf-Oil Corp. v. Gilbert, 
330 U.S. 501, (1947), a federal district judge has the dis- 
cretion to decline jurisdiction of a case, even though au- 
thorized by a general venue statute, if the congested forum 
selected by plaintiff is so totally lacking in contact with 
the parties, witnesses and events giving rise to the suit 
that the ends of justice would be best served by remitting 
plaintiff to the courts in the community where the contro- 
versy originated. 


II. Under the Gulf-Oil criteria, in dismissing the com- 
plaints, the District Judge soundly exercised his discretion 
upon the facts before him. It was not controverted in the 
court below that the defendant McFarland is a long-time 
resident of Arlington and works there; that plaintiff 
Brakefield also resides in Arlington and has had his prin- 
cipal place of business in Arlington for the past eleven 
years; that plaintiff Westreich has also had his principal 
place of business in Arlington for the last seven years, 
and that he formerly resided in Virginia before moving 
to Bethesda, Maryland; that all of the events complained 
of occurred in the Arlington area and none in the District 
of Columbia; that the controversies directly involve the 
regularity of the actions of the Commonwealth’s Attorney 
for Arlington County and of the Arlington County Grand 
Jury’s proceedings which resulted in indictments for vio- 
lations of the Virginia criminal code; that all of the wit- 
nesses needed by the parties are available in Virginia and 
no witnesses are in the District; that the cases must be 
decided under the laws of Virginia; that the plaintiffs 
were not barred from refiling their suits against McFar- 
land in Virginia; and that the District of Columbia had 
no contact with the parties or the litigation. At the hear- 
ing below the appellants asserted no reason for having 
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this local controversy determined in the courts of the Dis- 
trict of Columbia. For the first time, on brief, appellants 
offer the totally insufficient, and unsupported, suggestion 
that if the cases are tried in Virginia, appellants might 
experience some difficulty in gaining access to the records 
of certain unidentified financial institutions located in the 
District of Columbia needed to prove damages. Appellee 
contends that it is obvious that if trial were had in the 
District, substantial obstacles would be created to an ex- 
peditious, inexpensive and fair trial by the necessity of 
producing in the District Court the unwilling witnesses 
and proof located in Virginia. 


III. The decisions of this Court in the two cases factu- 
ally most analogous to the instant ones clearly support 
the District Court’s dismissal of the complaints under 
the doctrine of forum non conveniens. Gross v. Owen, 95 
U.S.App.D.C, 222, 221 F.2d 94 (1955) ; Nee v. Dillon, 99 
U.S.App.D.C. 332, 239 F.d 953 (1956). 


IV. The instant appeals should also be dismissed as in- 
volving questions that have become academic because over 
four months ago, subsequent to the District Court’s deci- 
sion, appellants Brakefield and Westreich, respectively, 
refiled their suits against McFarland in the appropriate 
forums of the Arlington Circuit Court and in the Eastern 
District of Virginia, which actions are now proceeding to- 
wards a decision on the merits. 


ARGUMENT 


I. Under the Doctrine of Forum Non Conveniens, A Fed- 
eral District Court May Dismiss A Case Inappropri- 
ately Brought in A Forum Having No Contact With 
the Parties, Witnesses or Events Giving Rise To the 
Complaint 


Federal courts have the inherent power to decline jur- 
isdiction in exceptional circumstances.’ A prime example 


1Gulf Oil Corp. v. Gilbert, 380 U.S. 501, 504 (1947); General 
Radio Co. Vv. Superior Elec. Co., 293 F.2d 949, 952 (1st Cir. 1961); 


7 


of this principle is represented by the doctrine of forum 
non conveniens, which means “simply that a court may 
resist imposition upon its jurisdiction even when jurisdic- 
tion is authorized by the letter of a general venue stat- 
ute’”.? This Court has approved the statement that forum 
non conveniens “involves the dismissal of a case because 
the forum chosen by the plaintiff is so completely inap- 
propriate and inconvenient that is better to stop the liti- 
gation in the place where brought and let it start all over 
again somewhere else.’ [Emphasis added] 


The District Court has discretion to apply the doctrine, 
and its decision may be reversed by this Court only for 
“a clear abuse” of this discretion.‘ The ultimate inquiry 
is whether the convenience of the parties, the public in- 
terest in having local controversies decided at home in- 
stead of in congested courts in jurisdictions having no con- 
tact with the parties, witnesses, or events giving rise to 
the suit, and the course of justice would be best served by 
retention of jurisdiction or by trial in another forum.* 


LeClair v. Shell Oil Co., 183 F. Supp. 255, 268-71 (S.D. IIL 1960); 
and authorities cited therein. 


2 Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 507 (1947); Nee v. 
Dillon, 99 U.S. App. D.C. 332, 239 F.2d 958, 955 (1956); Holiday 
Rambler Corp. v. American Motors Corp., 254 F. Supp. 137, 138 
(W.D. Mich. 1966). 


3 North Branch Prods., Inc. v. Fisher, 109 U.S. App. D.C. 182, 
284 F.2d 611, 613 n.3 (1960), cert. denied, 365 U.S. 827 (1961), 
quoting with approval from Norwood v. Kirkpatrick, 349 U.S. 29, 
$1 (1955) and All States Freight, Inc. v. Modarelli, 196 F.2d 1010, 
1011 (8rd Cir. 1952). 


* Hopson v. Hopson, 95 U.S. App. D.C. 285, 221 F.2d 8389, 842 
(1955). See Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508, 511 
(1947) ; Fitzgerald v. Westland Marine Corp., 369 F.2d 499, 501- 
02 (2nd Cir. 1966) ; Gross v. Owen, 95 U.S. App. D.C. 222, 221 F.2d 
94, 96 (1955). 


5See Gulf Oil Corp. v. Gilbert, 380 U.S. 501, 508-09 (1947); 
Koster v. Lumbermens Mut. Cas. Co., 380 U.S. 518, 527 (1947); 
Mobil Tenkers Co. v. Mene Grande Oil Co., 363 F.2d 611, 618 (3rd 
Cir. 1966); Hendricks v. Alcoa S.S. Co., 206 F. Supp. 693, 698 
(E.D. Pa. 1962). Although the privilege of the plaintiff to select 
his forum is a factor to be considered, North Branch Prods., Inc. V. 
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In the landmark Gulf Oil case,° under a fact pattern simi- 
lar to the instant one, the Supreme Court summarized the 
various factors to be weighed in determining whether jur- 
isdiction should be declined for forum non conveniens. 
These criteria have been considered as controlling in later 
federal] decisions.’ 


In Gulf Oil, the plaintiff, an operator of a public ware- 
house in Virginia, brought a tort action in the Southern 
District of New York, alleging that the defendant, a 
Pennsylvania corporation, doing business in both Virginia 
and New York, had violated the ordinances of Lynchburg, 
Virginia, by negligent delivery of gasoline which caused 
a fire that damaged plaintiff’s property. Jurisdiction was 
based solely on diversity. The District Court held that 
the case should be litigated in the Virginia courts and 
dismissed for forum non conveniens. The Supreme Court’s 
ruling that the trial judge had not exceeded his discretion 
to exercise his inherent power to dismiss plaintiff’s com- 
plaint and to remit him “to the courts of his own com- 
munity”, resulted from a balancing of both the private 
interests of the litigants and various public interest 
factors. 


Under the former category, the Court stressed that the 
plaintiff was not a resident of New York, no event con- 
nected with the case occurred there, no witness, with the 
possible exception of experts, resided there, and, indeed, 
the actors in the alleged negligence resided in the proxi- 
mity of Lynchburg, Virginia. 


Fisher, 109 U.S. App. D.C. 182, 284 F.2d 611, 618 n.8 (1960), cert. 
denied, 365 U.S. 827 (1961), that factor is entitled to minimal value 
where none of the conduct complained of occurred in the forum 
plaintiff chooses, Chicago, RI. & Pac. R.R. v. Igoe, 220 F.2d 299, 
304 (7th Cir. 1955). “The issue of convenience aside, the more 
important question is whether the relinquishment of jurisdiction 
would best serve the ends of justice.” Mobil Tankers Co. v. Mene 
Grande Oil Co., 363 F.2d 611, 614 (8rd Cir. 1966). 


6 Gulf Oil Corp. v. Gilbert, 380 U.S. 501 (1947). 


7 See, e.g., Fitzgerald v. Westland Marine Corp., 369 F.2d 499, 
501 n.8 (2nd Cir. 1966); Mobil Tankers Co. v. Mene Grande Oil 
Co., 368 F.2d 611, 618 (8rd Cir. 1966). 
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The Court summarized the “public interest” considera- 
tions as follows: 


“Factors of public interest also have place in ap- 
plying the doctrine. Administrative difficulties fol- 
low for courts when litigation is piled up in con- 
gested centers instead of being handled at its origin. 
Jury duty is a burden that ought not to be imposed 
upon the people of a community which has no rela- 
tion to the litigation .... There is a local interest 
in having localized controversies decided at home. 
There is an appropriateness, too, in having the trial 
of a diversity case in a forum that is at home with 
the state law that must govern the case, rather than 
having a court in some other forum untangle prob- 
lems in conflict of laws, and in law foreign to itself.” 
330 U.S. at 508-09. [Emphasis added.] 


The Court stated that in the exercise of its sound dis- 
cretion: 


“The [District] court likewise could well have con- 
cluded that the task of the trial court would be sim- 
plified by trial in Virginia. If trial was in a state 
court, it could apply its own law to events occurring 
there. If in federal court by reason of diversity of 
citizenship, the court would apply the law of its own 
state in which it is likely to be experienced.” * 330 
U.S. at 511-12. 


8 For later decisions illustrating the continued relevance of the 
criteria stated in Gulf Oil, see, e.g., Koster v. Lumbermens Mut. 
Cas. Co., 330 U.S. 518, 520-21, 526, 581-32 (1947) ; Gross v. Owen, 
95 U.S. App. D.C. 222, 221 F.2d 94 (1955) ; Nee v. Dillon, 99 US. 
App. D.C. 332, 239 F.2d 953 (1956); Caspar v. Devine, 108 US. 
App. D.C. 198, 257 F.2d 197 (1958); Daquila v. Schlosberg, 102 
U.S. App. D.C. $66, 253 F.2d 888 (1958); Fitzgerald v. Westland 
Marine Corp., 369 F.2d 499, 501-02 (2d Cir. 1966); Chicago, RJ. 
& Pac. R.R. v. Igoe, 220 F.2d 299, 304 (7th Cir. 1955) ; Pontes v. 
Calmar S.S. Co., 256 F. Supp. 495, 496 (E.D. Pa. 1966) ; Hendricks 
v. Alcoa S.S. Co., 206 F. Supp. 693, 697 n.5 (E.D. Pa. 1962) ; Lunn 
Vv. United Aircraft Corp., 26 F.R.D. 12, 16 (D. Del. 1960). 
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II. The Dismissal of the Instant Complaints By the Dis- 
trict Judge Represents A Sound Exercise of His Dis- 
cretion and A Proper Application of the Gulf Oil Case 
Criteria To the Present Facts 


Under any rational application of the Gulf Oil criteria 
to the facts of the instant case, it must be said that the 
District Judge’s decision to dismiss the complaints was 
a proper exercise of his discretion.° 


A. The Cases Should Be Heard in Arlington, Virginia, 
the Jurisdiction Having All-Inclusive Contacts With 
The Parties and the Events Constituting the 
Alleged Wrongs 


The District of Columbia simply has no contact with 
the parties or the subject matter comprising the instant 
litigation. All of the events constituting the alleged cause 
of action occurred in Arlington, Virginia, i.e., McFar- 
land’s appearance before the Arlington County Grand 


® Appellant Westreich maintains that the District Court was 
precluded from dismissing his complaint for forum non conveniens 
because it could have utilized 28 U.S.C. §1404(a) to transfer the 
case to another District. However, Westreich then advances the 
inconsistent argument that there was no basis for transferring the 
case under 1404(a). The whole point would seem to be moot since 
Westreich’s suit is now pending in the Eastern District of Virginia, 
the only federal court to which the action could conceivably have 
been transferred. Moreover, it is settled that § 1404(a) does not 
deprive the District Court of its power to dismiss for forum non 
conveniens when the more convenient forum is not another federal 
District Court. See Gross v. Owen, 95 U.S. App. D.C. 222, 221 F.2d 
94 (1955); Fitzgerald v. Westland Marine Corp., 369 F.2d 499, 
501 n.8 (2d Cir. 1966) ; Vanity Fair Mills, Inc. v. The T. Eaton Co., 
234 F.2d 683, 645 (2nd Cir. 1956); Simon v. Silfen, 247 F. Supp. 
762 (S.D.N.Y. 1965), where the court stated: 


Section 1404(a) did not . . . replace common law forum non 
conveniens where the choice as to where the action is to be 
tried is between state and federal forums. [Citing Gross v. 
Owens.] While the federal court is not required to abate the 
normal in personam action on a plea of a pending action in a 
state court, [citation omitted] where the balance of conven- 
ience dictates that the state court should handle the matter, 
the federal court has the power to dismiss the case. 
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Jury and the return and subsequent dismissal of the in- 
dictments with the attendant publicity. From the time 
of the alleged malicious prosecution to the present, McFar- 
land and Brakefield have maintained their residences and 
places of business in Arlington. Westreich has worked in 
the investment and real estate business in Arlington for 
the past seven years. He formerly resided in Virginia 
before moving to Bethesda, Maryland. Certainly, most or 
perhaps all of the witnesses needed by the parties are 
located in Northern Virginia. It is particularly appro- 
priate that the forum for the trial of these cases should 
be in Northern Virginia because the tort law of that state 
will determine this controversy, and the litigation inti- 
mately involves the regularity of actions of the Common- 
wealth’s Attorney for Arlington County and of the pro- 
ceedings of the Arlington County Grand Jury leading to 
the indictments for violations of the criminal code of 
Virginia. Finally, the extremely crowded condition of 
the District court’s docket in this jurisdiction is clearly 
a legitimate consideration for having these cases resolved 
in Northern Virginia, the place the controversy origi- 
nated. 


The record clearly refutes the appellants’ assertion that 
the District Court “was asked to dismiss this complaint, 
and did so, solely on the ground that it could thereby re- 
duce its docket”.*° A more accurate statement would be 
that appellee urged the District Court to dismiss for 
forum non conveniens in consideration of the legitimate 
public interest in avoiding burdening the congested local 
courts with litigation having absolutely no relation to the 
District of Columbia. Appellee argued that the case 
should be decided by the Circuit Court in Arlington be- 
cause the parties and the controversy have extensive con- 
tacts with that jurisdiction and absolutely nothing to do 
with the District of Columbia. For example, appellee’s 
counsel stressed to the trial judge, without disagreement 


10 Brief for Brakefield at 5; Brief for Westreich at 4. 
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by the appellants, that McFarland is a long-time resident 
of Arlington and works there (Westreich J.A. 10); that 
Brakefield resides in Arlington and has maintained his 
principal place of work in Arlington for the last eleven 
years (Westreich J.A. 10); that Westreich has also had 
his principal place of business in Arlington for the past 
seven years (Westreich J.A. 10); that all of the events 
complained of occurred in Virginia and none in the Dis- 
trict of Columbia (Westreich J.A. 10-11; McFarland 
J.A. 1-2) that all of the witnesses needed by the parties 
are available in Virginia and none of the witnesses are 
in the District of Columbia (Westreich J.A. 11; McFar- 
land J.A. 2); and that the cases had to be tried in ac- 
cordance with the laws of Virginia (McFarland J.A. 2). 
Appellee pointed out that the statute of limitations in 
Virginia had not yet precluded the appellants from refil- 
ing the actions there.” The trial judge had to exercise 
his discretion upon the facts before him, and he did so 
soundly. 


B. The Appellants Have Offered No Reason for Having 
the Litigation Decided by the Courts of the District 
of Columbia 


At the hearing below, counsel for the appellants offered 
no reason for transporting this local controversy to the 
District of Columbia.** In a transparent attempt to estab- 
lish some contact between this litigation and the District 
and to meet their burden of showing that the present 
forum serves some convenience of their own (see Gulf 
Oil, 330 U.S. at 509-10), the appellants now maintain on 
brief, for the first time, that the major portion of the ap- 
pellants’ case will relate to damages which will be ad- 
duced through representatives and records of certain, un- 
named financial] institutions located in the District.* 


11 Westreich J.A. at 10-11. 
22 Westreich J.A. at 12. 


13In their complaints, appellants stress the publicity given the 
indictments throughout Arlington County. E.g., Westreich J.A. at 
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Brakefield says these institutions “for the most part” do 
not have offices in Virginia and will “necessarily be un- 
cooperative” in supplying the information desired.* He 
admits that he can depose the institutions’ representatives 
in the District but considers this unsatisfactory. 


When weighed against the all-inclusive, primary con- 
tacts between the community of Arlington and the parties 
and the events constituting the alleged malicious prosecu- 
tion, the appellants’ unsupported suggestion that they 
might encounter some difficulty in gaining access to rec- 
ords (but not to the representatives) of unidentified fi- 
nancial institutions in the District not possessing Vir- 
ginia offices surely does not alone present a sufficient 
basis for holding that the trial judge abused his discretion 
in deciding that the District of Columbia was not an ap- 
propriate forum to dispose of this controversy. 


C. The District of Columbia Is an Inconvenient Forum 


To consider the converse of appellants’ argument, it is 
obvious that if these suits were heard in the District, 
very real obstacles would be raised to an expeditious, in- 
expensive and fair trial by the necessity of producing in 
the District Court the witnesses, some undoubtedly not 
wishing to testify, and the proof located in Virginia. Ap- 
pellants urge also that if the cases are not heard in the 
District Court below, they will be heard in two courts, 
state and federal, in Virginia, which “would also appear 
to be inconvenient to all concerned”.** The obvious fact 
is that Westreich, as well as Brakefield, could, and should, 
have filed his suit against McFarland in the Arlington 


6. Because of the lengthy residential and business contacts appel- 
lants have had with that community, it would be anticipated that 
proof of the alleged damage to reputations and good names should 
require evidence having a situs in Northern Virginia rather than 
the District. 


14 Brief for Brakefield at 6. 
15 Brief for Brakefield at 4; Brief for Westreich at 4. 
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Circuit Court, so that the cases could be heard in the 
same court at the same time. However, he elected to sue 
McFarland in the Eastern District of Virginia, thus im- 
posing upon McFarland the burden of defending two vir- 
tually identical cases in two different forums. 


III. The Relevant Precedent of This Court Supports the 
District Judge’s Dismissal 


The manner in which this Court has treated the doc- 
trine of forum non conveniens in two cases factually simi- 
lar to the instant case permits no doubt as to the correct- 
ness of the District Court’s ruling. 


In Gross v. Owen, 95 U.S. App. D.C. 222, 221 F.2d 94 
(1955), the parties and most of the witnesses resided in 
Maryland, where the appellants had been injured in an 
automobile collision allegedly caused by appellee’s negli- 
gence. The District Court had dismissed the complaint 
for forum non conveniens. In sustaining the action of the 
trial judge, this Court noted that even though trial in the 
District of Columbia “might have proved equally conveni- 
ent to parties and witnesses”, the District Judge had 
properly applied the public interest factors as set forth 
in the langauge from the Gulf Oil case, quoted earlier in 
this brief. In language that also bears relevance to the 
action of the District Court in the instant case, this Court 
stated : 


The trial judge stressed the fact that our local dock- 
ets are crowded. He undoubtedly took into account 
that the statute of limitations in Maryland had not 
yet barred a new action. He certainly knew, as he 
remarked, that the case could not be transferred to 
another federal court, and he concluded: “This is a 
controversy between two citizens of the Free State 
of Maryland. We have a congested docket here and 
there is no reason why this case cannot be resolved 
in Maryland. * * *” - 


We cannot say that he abused his discretion. [Foot- 
note omitted.] 95 U.S. App. D.C. at 223, 221 F.2d 
at 95-96. 
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The absolute correctness of the trial judge’s dismissal 
of the complaints below is further illustrated by the state- 
ment of this Court in Nee v. Dillon, 99 U.S. App. D.C. 
332, 239 F.2d 953 (1956), a case decided subsequent to 
Gross, that in factual situations like the instant one, the 
District Court swa sponte should consider applying the 
doctrine of forum non conveniens. In Nee, the parties 
had resided in Maryland at the time the complaint was 
filed, although one plaintiff and one defendant main- 
tained a business address in the District (unlike the in- 
stant case where neither the plaintiffs nor defendant re- 
side or work in the District). Most or perhaps all of the 
witnesses resided in Maryland. The subject of the litiga- 
tion was in Maryland, and this Court recognized that the 
substantive law of Maryland would have to be applied by 
the courts of the District of Columbia. The question of 
forum non conveniens had apparently not been raised be- 
low and the case had proceeded to judgment on the merits. 
After summarizing the foregoing facts, this Court stated: 


In a situation of this sort we think the District 
Court should make inquiry at pre-trial or at the trial 
itself with respect to the reasons why the doctrine of 
forum non conveniens should not be applied, even 
though jurisdiction in the strict sense can be ob- 
tained here under established rules. Cf. Gross v. 
Owen, 1955, 95 U.S. App. D.C. 222, 221 F.2d 94. In 
matters of this kind, plaintiffs from other jurisdic- 
tions should normally resort to their own courts: the 
courts of the District of Columbia, burdened as they 
are, should not without good reason be asked to make 
inquiry concerning events happening outside their 
jurisdiction or enter decrees with respect to property 
located elsewhere. 

The case having progressed this far, however, we 
will review it, and will apvlv Maryland law to the is- 


sues of substance. [99 U.S. App. D.C. at 334, 239 
F.2d at 955.] 


Appellants cite this Courts’ decision in Altman v. Cen- 
tral of Georgia Rw., 124 U.S. App. D.C. 155, 363 F.2d 


16 


284, cert. denied, 385 U.S. 920 (1966), to support their 
contention that their suits should be heard by the court 
below. The facts in Altman, unlike the instant case, re- 
vealed substantial nexus between the litigation and the 
District of Columbia which made that forum a proper 
place for plaintiff to file suit. Altman was a stockholder’s 
derivative suit against Centra] of Georgia Railway Com- 
pany, its directors, and several officers, to compel Central 
to pay dividends on its preferred stock for several years. 
In reviewing the trial judge’s dismissal of the complaint 
for forum non conveniens (254 F. Supp. 167 (D.D.C. 
1965)), this Court observed that financial control of 
Central was centered in the District of Columbia because 
96% of all the stock of Central was owned by the South- 
ern Railway, whose headquarters were in the District. 
Furthermore, Central’s chief executive officer, its comp- 
troller, treasurer, and two vice presidents were present 
in the District; the carrier had detailed financial reports 
on file with the Interstate Commerce Commission, and 
stockholders owning 93% of the Central preferred stock 
had addresses in the District. 


The other decisions of this Court cited by appellants are 
also readily distinguishable from the instant case. In 
Daquila v. Schlosberg, 102 U.S. App. D.C. 366, 253 F.2d 
888 (1958), the Court stressed that the defendant-appellee 
had been sued in the District of Columbia where he re- 
sided and that half the witnesses lived in the District. 
In Caspar v. Devine, 103 U.S. App. D.C. 193, 257 F.2d 
197 (1958), the District Court was held to have erred in 
dismissing the complaint for forum non conveniens in 
view of plaintiff’s allegations that the automobile accident 
occurred in the District; and the witnesses, investigating 
police, hospital of treatment, and attending physicians 
were all located in the District. In Blake v. Capitol Grey- 
hound Lines, 95 U.S. App. D.C. 334, 222 F.2d 25 (1955), 
the Court held that “at this late date” (the decision was 
dated 4% years after the cause of action arose), the 
trial judge should have transferred the diversity case, 


17 


founded upon a transitory tort to one of the other forums 
where it might have been brought, rather than exercise 
his power to dismiss the complaint. Finally, in Wiren v. 
Laws, 90 U.S. App. D.C. 105, 194 F.2d 873 (1951), this 
Court held that the trial judge had erred in deciding, sua 
sponte, to transfer the case to the Southern District of 
New York almost two years after the suit had been filed. 
The basis for this Court’s ruling was that the trial judge 
had based transfer upon an inapplicable ground; there was 
no discussion of the nexus of the case with the District. 


IV. This Appeal Has Become Academic Since Both Appel- 
lants Have Refiled Their Actions Against McFarland 
in Virginia 

Within two days after the District Judge had dismissed 
the complaints, Brakefield and Westreich, respectively, in- 
itiated suits against McFarland in Arlington Circuit 
Court and in the Eastern District of Virginia, utilizing 
almost identical complaints to those filed below. In fur- 
therance of McFarland’s continuing desire to have the 
litigation in Virginia concluded as rapidly as possible, 
motions to dismiss both complaints for failure to state a 
cause of action were promptly filed. Moreover, on Febru- 
ary 16, 1968, the Arlington Circuit Court denied Brake- 
field’s request to continue the case during the pendency of 
this appeal, heard oral argument on McFarland’s motion 
to dismiss, and then took the matter under advisement 
pending the filing by McFarland no later than February 
23, 1968, of a reply to Brakefield’s memorandum in op- 
position to the motion to dismiss.” 


In sum, over four months ago, due to the appellants’ 
initiative, the Arlington Circuit Court and federal court 


16 This Court may take judicial notice of proceedings in other 
cases between the same parties involving the same subject matter. 
Fletcher v. Evening Star Newspaper Co., 77 U.S. App. D.C. 99, 183 
F.2d 395, cert. denied, 319 U.S. 755 (1942). See Beard v. Bennett, 
72 App. D.C. 269, 114 F.2d 578, 581 (1940); Armstrong V. Alliance 
Trust Co., 126 F.2d 164, 167 (5th Cir. 1942) ; United States ex rel. 
Collins v. Ashe, 90 F. Supp. 468, 464 (W.D. Pa. 1950). 
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in Virginia assumed jurisdiction over the same subject 
matter and parties involved in the instant cases. By all 
criteria, that litigation is proceeding in the proper forums 
toward a resolution on the merits that will occur well in 
advance of the time that any final decision could con- 
ceivably issue from the District Court here, even assum- 
ing this Court were to reverse and remand as a result of 
this appeal. 


The foregoing circumstances indicate that this appeal 
should be dismissed not only because the District Judge’s 
ruling constituted a sound exercise of his discretion, but 
also because this Court should refrain from passing judg- 
ment upon a question which has really become academic 
since the District Court’s decision.*” At this point in time, 
it is unnecessary for the Court to decide whether the dis- 
trict judge was correct in ruling, in effect, that the con- 
venience of the parties and the course of justice require 
that the litigation be stopped in this jurisdiction and 
commenced in another forum. Brakefield and Westreich 
have already started the litigation “all over again some- 
where else.” ** 


27 For cases stating the fundamental principle that a federal 
court is not bound to decide a moot question which will not affect 
the matter in issue before it, see e.g., Local No. 8-6, Oil Workers 
Union Vv. Missouri, 361 U.S. 368, 367 (1960); Spreckels Sugar Co. 
v. Wickard, 75 U.S. App. D.C. 44, 181 F.2d 12, 14 (1941); Wirtz v. 
Local 410, Int’l Union of Operating Eng’rs, 366 F.2d 488, 442 (2nd 
Cir. 1966). 


18 See text preceding note 3, supra, and cases cited therein. 
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CONCLUSION 


For the foregoing reasons, this Court should hold that 
the District Court did not abuse its discretion in dismiss- 
ing the appellants’ complaints, and the judgment below 
should be affirmed. 


Respectfully submitted, 


WILLIAM O. BITTMAN 
GEORGE U. CARNEAL, JR, 
Attorneys for Appellee 
815 Connecticut Avenue 
Washington, D. C. 20006 


HoGAN & HARTSON 
Of Counsel 
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APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2601-67 


WILLIAM G. BRAKEFIELD, 
Plaintiff, 
Vv. 
WALTER P. MCFARLAND, 
Defendant. 


MOTION TO DISMISS FOR INCONVENIENCE 
OF FORUM 


Now comes the defendant, Walter P. McFarland, by 
and through his attorneys and moves this Court to dis- 
miss the above entitled cause without prejudice upon the 
ground of forum non conveniens. The plaintiff and de- 
fendant are residents of the Commonwealth of Virginia 
and this action is filed upon allegations that occurred in 
the Commonwealth of Virginia. There is no allegation 
contained in the complaint having any relationship to the 
District of Columbia and there is nothing to warrant the 
imposition of jurisdiction upon this Court. 


WHEREFORE, in consideration of this motion together 
with the memorandum of points and authorities attached 
hereto and by reference made a part hereof, this Court 
is respectfully requested to dismiss the above-entitled 
cause without prejudice upon the ground of forum non 
conveniens. 


HoGAN & HARTSON 


By 
WILLIAM O. BITTMAN 
Attorneys for Walter P. McFarland 
815 Connecticut Avenue 
Washington, D. C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2601-67 


WILLIAM G. BRAKEFIELD, 
Plaintiff, 
Vv. 


WALTER P, MCFARLAND, 
Defendant. 


MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION TO DISMISS FOR INCON- 
VENIENCE OF FORUM 


The complaint filed herein on October 9, 1967, demon- 
strates that the plaintiff and defendant are residents of 
the Commonwealth of Virginia. The plaintiff complains 
of an incident which allegedly occurred on October 20, 
1966, in the Commonwealth of Virginia. He also com- 
plains of certain transactions all of which also occurred 
in the Commonwealth of Virginia. Obviously, all of the 
witnesses needed by the parties are available in the Com- 
monwealth of Virginia and this action must be tried in 
accordance with the laws of that Commonwealth. There 
is no substantial consideration which makes it necessary 
or even convenient to try this case in the District of 
Columbia. 


With striking unanimity the United States Court of 
Appeals for the District of Columbia Circuit has invited 
and encouraged dismissal or transfer of those cases which 
do not involve District of Columbia residents, declaring 
that the fact that the District of Columbia court dockets 
are crowded and that many District of Columbia residents 
must wait protracted periods of time to have their cases 
decided is a paramount consideration. Gross v. Owen, 95 
U.S.App.D.C. 222, 221 F.2d 94 (1955) and Nee v. Dillon, 
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99 U.S. App. D.C. 332, 239 F.2d 953 (1956). These cases 
are supported by the opinion of the United States Su- 
preme Court in Gulf Oil v. Gilbert, 330 U.S. 501, 508-509 
(1947) , which recognizes that the public interest and con- 
gestion of local dockets may be taken into consideration. 


Respectfully submitted, 


HoGAN & HARTSON 


By 
WILLIAM O. BITTMAN 
Attorneys for Walter P. McFarland 
815 Connecticut Avenue 
Washington, D. C. 20006 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2600-67 


STANLEY WESTREICH, 
Plaintiff, 
Vv. 
WALTER P. MCFARLAND, 
Defendant. 


MOTION TO DISMISS FOR INCONVENIENCE 
OF FORUM 


[The text of the motion to dismiss is identical to the 
motion to dismiss filed in Brakefield v. McFarland, re- 
printed in this Appendix, supra.] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2600-67 


STANLEY WESTREICH, 
Plaintiff, 
Vv. 
WALTER P, MCFARLAND, 
Defendant. 


MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION TO DISMISS FOR INCON- 
VENIENCE OF FORUM 


[The text of the memorandum of points and authorities 
is identical to the memorandum filed in Brakefield v. 
McFarland, reprinted in this Appendix, supra.] 


